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ABSTRACT

A Study on Current Medical Treatment

and Custody System

Lee, Sang-Hee
Department of Law
Graduate school of

SungShin women's University

Adviser : Professor Cho, Jun—-Hyon

Punitive action is subordinated to responsibility and is limited as the
means of sanction to criminal act. The intended goal of punitive action
cannot be achieved if the mental incompetency is weak due to mental
disorder, and the punishment cannot be applied, or even if it is applied,
if the effects of reformation or resocialization are not expected due to
insufficient effects or lack of awareness on punishment. Preventive
measure was Introduced to overcome and to make up for the limit of

this punishment and the medical treatment & custody is one of

- 132 -



preventive measures without freedom introduced to prevent reoccurrence
of crime and to facilitate return to the society by properly protecting and
treating the person who committed a crime under mental, physical or
sexual disorder, or under the influence of alcohols or drugs, and those
who are approved to require special education and treatment for
improvement.

Medical treatment and custody was introduced in 1980 through Social
Protection Act. Medical Treatment and Custody Act was enacted in Aug.
2005 as an alternative legislation due to abolishment of Social Protection
Act in 2005. After partial revision in 2008 and 2010, those who have
committed sexual assaults were included in the target of medical
treatment and custody. As the necessity of treatment was added as a
requirement of medical treatment and custody, the responsibility ability,
which i1s the requirement for accountability for punishment, was
separated from necessity of treatment so that they did not receive
treatment focusing on protection only. It solved the existing problem by
setting the upper limit to 15 years, different from Social Protection Act,
which allowed life-long accommodation for treatment. However, the plan
to set and announce the long term period by examining treatment period
depending on symptom, rather than fixed upper limit, is still left as
future assignment to be solved. By regulating the separated

accommodation for the target of medical treatment and custody, it tried
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separated accommodation and treatment, but it still requires further
discussion regarding effectiveness. In addition, while it regulates the
provision on outpatient treatment system which allows free treatment
within 5 years(can be extended 1 time) after termination of the period as
a measure to prevent the reoccurrence of problem that may occur after
suspension of treatment, it is based on the voluntary participation of the
patient and seems to be difficult to obtain effectiveness in reality. Also,
outpatient treatment system is conducted only at Gongju Institute of
Forensic Psychiatry Ministry of Justice only, there is a limit for them to
easily visit and use the facility.

As mentioned above, there are many problems in medical treatment
and custody system of Korea despite efforts to improve in terms of law
and operation in order to help the system reinforce its position to meet
its goal. It is required to clarify the principle of proportion, to accept
separated accommodation of mentally and physically disordered people
with addicted people, to prepare facility for improved treatment, to
reinforce outpatient treatment system, to find suitable treatment and
custody period, to reconsider regulation on trial without presence of the
patient and to secure professionals in order to reinforce this system as
effective system. Meantime, more studies should be conducted in relation
to law and mental medicine since professional knowledge is required for

operation of this system.
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