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ABSTRACT

A Study on the Standing to sue of Revocation

litiation

sun kyung Park
Department of Law
Graduate School of

Sungshin Women's University

Adviser @ Professor Kim Hyang Ki

Domestic Administrative Litigation Act stipulates, as type of
litigation, appeal litigation, involved party litigation, public
litigation and institution litigation. The former, the appeal
litigation and involved party litigation is a subjective litigation
aiming at protection of subjective rights and interests. while the
latter, the public litigation and institution litigation is an
objective litigation aiming at securing the legitimacy of
administrative activity rather than relief of individual rights. This

research 1s about the appeal litigation, especially the



cancellation litigation, the most representative and most frequent
administrative litigation out of the appeal litigation. On which
qualification the litigation is submitable, that is, the standing to
sue in cancellation litigation is reviewed.

Domestic Administrative Litigation Act stipulates the standing
to sue that the cancellation litigation can be submitted when
there is 'legal interests'. The direct counterpart in disposal holds
the standing to sue ever as he/she has a direct interest in the
disposal. The 3rd party, who is not the counterpart in disposal,
can also submit the cancellation litigation against the disposal
given only with 'legal interests'. Therefore discussion of the
standing to sue will result in whether and to what range out of
the 3rd party, who is not the counterpart in disposal, to grant
the qualification of litigation act with which to be able to contend
the disposal.

Though the standing to sue in cancellation litigation started
from the litigation interests in civil suit or the standing to sue, it
could not but be treated differently in the aspect that the object
of cancellation is an administrative behavior of administrative
office that holds the public nature and has a wide effect socially.
Especially when cancellation judgement is decided, the formation
ability besides the binding force and res judicata, which are
admitted in civil judgement, are admitted. Therefore if the

standing to sue 1s admitted excessively and exclusively



emphasizing only the protection of persons right, the legal
stability might be damaged. On the other hand, despite of the
administrative behavior is illegal, if its effect is laid aside and
maintained due to such legal stability, it should not be easily
tolerated in terms of administrative act. In addition, if the
illegal administrative behavior is generating damage to specific
people in a specific case, more care should be taken.

That should be much more in the light of the legal phase of
right of access to courts. As the legalism is established due to
the enhancement of civil movement or rights consciousness,
the relationship between the state administration and people,
which was recognized only as a power relations in the past,
has changed to the legal relations that authorizes private
citizen's rights. Accordingly it is the right of access to courts in
Article 27 of the Constitution and the Administrative Litigation
Act that guarantees civil rights or interests in case that the civil
rights are infringed by the state administration or people get
disadvantages due to an illegal administrative behavior.
Therefore, the right of access to courts of the people not only
provides people with the opportunity to be able to claim rights
aid, but is a basic right with systematical phase that was
developed as people appeared as the sovereign of state. The
right of access to courts of the people goes further to be

extended as democracy is received as the universal value.



Therefore not to admit the qualification itself to file a suit is
to limit individual's basic right as well as to hamper the
legalism and democracy that have been settled down as a basic
constructional principle of national system. It should not be
overlooked that it could provide the cause of coming back to
the age when civil rights were limited too much, putting focus
only on the effect of national administration.

As for the expansion of possibility of sue by people, abuse
of litigation i1s concerned. Abuse of litigation is the misuse of
rights in litigation and the consciousness of problem of
ineffectiveness when a man, with no right, files suits
recklessly, wastes judicial personnel and hampers concentration
on important duty. It can not be judged that judicial personnel
1s wasted uselessly as much as cancelled because of the illegal
administrative behavior. The side effect of increased duty due
to the expansion of the standing to sue can be resolved by the
way of increasing the number of judge and it is not impossible.
Therefore, such practical troubles can not be said to stand over
the guarantee of civil right of access to courts.

It should be very careful to deny the examination of
administrative behavior by depriving the qualification itself of
possibility of sue. It should be the significance of existing
administrative litigation system today to cancel the illegal

administrative behavior by expanding the possibility of sue by



people as much as in possible boundary. The right of access to
courts 1s the final procedure that is admitted within the system
and people can appeal with their false accusation. To expand its
opportunity as much as possible 1s to guarantee the
administrative behavior that has an extensive influence to be
implemented with more sympathy, contributing to more
democratic social order. On the other hand, this has the aspect
more developmental than the attitude just to seek a legal
stability limiting the possibility of sue.

Therefore it should be expanded as much as possible to grant
the qualification to be able to treat any illegal administrative
behavior. This research investigated first the profit concept of
litigation centering around civil suit, which can be said the
starting point of the standing to sue, and reviewed the profit
the system tried to realize. It reviewed the interpretation of the
standing to sue In administrative litigation act and 1if it 1s
possible to secure the range of the standing to sue. Then it
considered the standing to sue in domestic administrative
litigation and if it is possible to take the international flow of the
standing to sue concerning cancellation litigation as the index of
development of domestic standing to sue. Finally it presented
the problems and improvements of domestic standing to sue in
current administrative litigation act by grasping the reality of

domestic operation.
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