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ABSTRACT

A Study on Type and Punishability of

actio libera in causa
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Actio libera in causa means to commit a crime in such a state that
the actor causes himself to run into mental and physical disability
(mental and physical loss or mental and physical weakness)

intentionally or negligently.

According to the criminal law theory, to constitute respective

criminal acts, they should correspond to constituting requirements, and
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have illegality and responsibility. However the actio libera in causa has
room for argument in the respect that it does not have responsibility
capability at the time of act and, when there is responsibility
capability, there is no act corresponding to constituting requirement.
Therefore the theory developed to punish this type of crime is actio
libera in causa. Regarding this, most countries, regardless of provisions
of the statutes, recognize punishability through theories and cases.
Paragraph 3 of Article 10 of the Criminal Law of Korea provides that
"To the act of the person who caused arbitrarily mental and physical
disability anticipating occurrence of danger, the provision of the
previous 2 Paragraph shall not be applied." and expressly stipulates
actio libera in causa. That is, since the necessity in criminal policy to
protect society from the crimes caused by use of alcohol and drugs is
big, the theory that entered on the stage to solve these problems is
actio libera in causa. In the theoretical legal theory of actio libera in
causa notwithstanding the express provision, the following points are

discussed as important issues in criminal law.

Firstly, the present criminal law expressly provides for the
punishability of actio libera in causa, it becomes the issue with what
grounds to justify such punishability. In the light of the two principles
of modern criminal law, ie. the principle of responsibility and the
principle of nulla poena sine lege, in the cause establishing act, the

responsibility capability exists in the actor, but it is difficult to
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recoghize executability of crime, and it is easy to recognize the
executability regarding acts under the mental and physical disability,
but the issue that there is defect in the responsibility capability of the
actor. Therefore it becomes issue how to harmonize the two principles
of ’the principle of coexistence of act and responsibility’ as requested
by the principle of responsibility and ’the fixed type of constituting
requirement of executed act’ as requested by the principle of nulla

poena sine lege.

Secondly. What is mainly discussed in actio libera in causa as well as
the ground for punishability is the portion of time for commencement
of execution. The time for commencement of execution decides the
limit of preparation and attempt, and sets the type of act
corresponding to constituting requirements, and considering the fact
that simple preparation in most crime is not punished, it is important
issue to see the time for commencement of execution as the time for

cause act or as the time for act of constituting requirements.

Thirdly, in relation with construction of Paragraph 3 of Article 10, the
scope of application of the same clause becomes issue. Because of the
legal term ’arbitrarily’ of Paragraph 3 of Article 10, there is
confrontation of opinions whether mental and physical disability should
be raised intentionally or it may include raising by negligence. Also, it

is necessary to review whether it is proper after all to apply
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Paragraph 3 of Article 10 inclusive of ‘the case anticipating occurrence
of danger.” This is theory developed centering on the case of actio
libera in causa occurred by negligence.

Considering the fact that most of the criminal cases on persons and
on things occur in the state of intoxication by alcohol or drugs, it
cannot be efficiently disposed by criminal law construction theory of
abstract discussion.  Therefore it is submitted to devise legislative
solution and measures in criminal policy for crime intoxication

centering on theories on actio libera in causa.
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